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Compared with other civil procedures, temporary restraining order (TRO) has 
particular function on protecting the interests of trademark owners. TRO in 
Trademark offers an opportunity to gain an earlier relief to prevent irreparable harm. 
Since 2001, TRO has been introduced to trademark law through the judicial 
interpretation of the Supreme Court in china. However, there are some problems of 
the TRO, and the standard of TRO needs to be clarified.  
The thesis includes three parts: the preface, main text body, and epilogue. There 
are three chapters in the main text body. They are as follows: 
The thesis intends to find a reasonable legal procedure by analyzing the Federal 
Rule of Civil Procedure 65 in the USA, on which the TRO based. The thesis will also 
examine the standard applied by the Supreme Courts, the circuits Courts of Appeal, 
and even the district courts in the USA in trademark infringement cases. 
Chapter 1 examines the origin, character and the status quo of TRO that it was 
raising in international intellectual property treaties, especially such as the Article 50 
in the TRIPS Agreement. The historical review shows that TRO in trademark cases is 
a type of preventive relief, and is a type of prohibitory injunction. Compared with 
other civil procedures, it has an unique role in the judicial protection for a trademark 
owner，because it can prevent a trademark owner from being infringe and stop 
trademark infringement at an earlier stage. The TRIPS Agreement adopted the specific 
relief, and established provisional measures.  
Chapter 2 analyses the Federal Rule of Civil Procedure 65, and finds that firstly a 
restrictive rule for the court’s granting a TRO without notice could prevent abusing 
the TRO by the movant. Secondly, the court needs to examine the factors such as the 
probability of success on the merits, irreparable harm, balance of harms, and public 
interest, before it makes a decision on the TRO motion. Also the court needs to apply 
the balancing approaches including the sequential test, the alternative test, the 
balancing test, and to take many factors into consideration before the court decide 
whether or not to grant a TRO. The thesis attempts to seek a reasonable standard for 














Chapter 3 reviews the legislation on TRO in trademark law in china, and point 
out some defects. Then it puts forward to some legislative proposals to reform the 
judicial interpretation on TRO in trademark law. 
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第一章  商标诉前禁令制度概述 
 






















补普通法的上述缺陷，英格兰的司法总长（chancellor）在 14 世纪末 15 世纪初
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令”，如胡震远. 知识产权案件中临时禁令的适用标准[J].知识产权, 2001, (6): 34.但是本文考虑到，中国只初
步建立了禁令制度中的“诉前禁令制度”，为行文的方便以及避免读者产生混淆，在本文选用“诉前禁令”
一词。 
④ 有学者将其翻译为“临时禁令”，如：曾陈明汝.商标法原理[M]. 北京: 中国人民大学出版社, 2000. 344.，
胡震远. 知识产权案件中临时禁令的适用标准[J].知识产权, 2001, (6): 34.也有学者将其翻译为“初步禁令”，
如张茂. 美国国际民事诉讼法[M]. 北京: 中国政法大学出版社.1999. 263. 李澜. 美国禁令制度研究——兼
评我国知识产权诉讼中临时禁令制度[J]. 科技与法律. 2003, (3) : 55.也有学者翻译为“临时禁止令”，如白绿





































与技术协会（Institute For Law And Technology ,The Centre For American And 
International Law）举办的“中国专利的获得、许可与执法研讨会”上，与会发言人
和提问者普遍认为，诉前禁令在制止知识产权侵权方面上的作用无可替代。⑦因
                                                        
① SANTARELLI, FREDERICK P. Preliminary Injunction in DELAWRAE: The Need for a Clear Standard 
[J] .Delaware Journal of Corporate Law FALL, 1988, 13 (1):115-116. 
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⑤ 张广良. 知识产权侵权民事救济[M]. 北京: 法律出版社, 2003. 59. 
⑥ 同上, 第 46 页. 
⑦ 郃中林. 郃中林法官：关于赴美参加“中国专利的获得、许可与执法研讨会”的情况报告[EB].  
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